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A  Pamphlet  has  been  published  in  this  city  recently,  ( March  14, 
1850)  entitled,  “Remarks  on  the  Law  of  Divorce  in  Pennsylvania. 
Connected  with  the  application  of  Edwin  Forrest  for  a  Divorce .” 
The  author  says  :  “  In  the  case  of  Dartmouth  College  v.  Woodward, 
4  Wheaton,  518,  C.  J.  Marshall  recognizes  the  general  right  of  the 
legislature  of  the  states  to  legislate  on  the  subject  of  divorces,  and  de¬ 
clares  that  the  inhibition  against  impairing  contracts  did  not  interfere 
with  the  exercise  of  this  power.” 

He  says,  also,  that,  “  In  the  State  of  Maine,  the  Supreme  Judicial 
Court,  in  answer  to  a  request  of  the  Legislature,  gave  an  elaborate 
opinion,  in  which  they  affirm  the  unlimited  power  of  the  Legislature 
to  grant  Divorces,  on  the  ground  that  the  State  have  an  interest  in 
it  (marriage)  as  a  civil  institution.” 

Again,  he  informs  us  that  “  Chancellor  Kent,  in  his  last  edition  of 
the  Commentaries,  after  reviewing  the  whole  ground,  recognizes  the 
general  power,  and  perceives  no  constitutional  objection  to  its  exer¬ 
cise.”  [2  Kent’s  Com.,  6th  ed.,  p.  107.] 

And  in  another  quotation  he  writes,  that  “  Judge  Story  adds  his 
authority,  and  says — Divorces  can  be  pronounced  by  the  Legislature 
r  for  such  causes  as  in  its  wisdom  it  may  choose  from  time  to  time  to 
allow.”  [Story  on  Conflict  of  Laws,  p.  304,  sect.  202.] 

After  supplying  us  so  liberally  with  the  opinions  of  great  Law¬ 
givers  in  this  country,  he  adds  that,  “  In  Scotland,  from  time  imme¬ 
morial,  the  same  rule  (?)  has  prevailed,  and  the  jurisdiction  of  the 
courts  has  been  unlimited,”  &c. 

On  the  following  page  (3)  he  waxes  original  and  gives  us  his  own , 
following  in  the  wake  of  the  opinions  of  Chief  Justice  Marshall,  of 
the  Judges  of  the  Supreme  Judicial  Court  of  Maine,  of  Chancellor 
Kent,  of  Judge  Story,  and  of  the  Jurists  of  Scotland,  we  presume, 
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as  a  general  endorsement.  Here  it  is  :  “  The  exercise  of  the  power 
to  divorce  has  been  gradually  increasing  in  every  country,  and  it  may 
therefore  be  assumed  that  the  legislature  have  the  unlimited  power 
to  annul  marriages,  except  when  prohibited  by  the  section  in  the 
constitution,”  &c. 

After  discussing  at  considerable  length  the  Law  of  Domicil.,  he 
asserts  that  “  The  case  of  Greene  v.  Greene,  11  Pickering,  410, 
(decided  by  the  Supreme  Court  of  Massachusetts,)  is  in  all  its  ma¬ 
terial  features  analagous  to  the  application  of  Mr.  Forrest,  and  fully 
sustains  the  jurisdiction  prayed  for  in  this  (Forrest’s)  case.” 

Following  the  above,  he  states  that,  “  The  case  of  Dorsey  v.  Dor¬ 
sey,  7  Watts,  349,  rules  that  the  courts  of  Pennsylvania,  in  a  case 
like  the  present,  have  no  jurisdiction,  and  of  course  it  is  reserved  to 
the  Legislature.” 

Then  he  grows  original  again,  and  discourses  thus  :  “  It  therefore 
appears  that  the  Legislature  have  not  only  the  power  to  grant  the 
divorce,  but  that  it  is  not  obnoxious  to  the  exception  that  it  is  asked 
without  ample  opportunity  having  been  given  to  the  opposite  party 
to  be  fully  heard  on  the  merits  of  the  case.” 

Here  the  reader  has  the  pith  of  a  Pamphlet  of  twelve  pages. 
We  have  waited  patiently,  since  we  first  perused  it,  a  few  days  after 
its  appearance,  to  see  a  printed  refutation  of  its  falsification  of  the 
law  :  we  have  waited  in  vain,  and  now  undertake  the  task  ourself, 
with  the  conviction  that  we  shall  be  able  to  discharge  it  speedily  and 
satisfactorily.  In  our  “  Reply  ”  we  shall  not  notice  the  “ originality ” 
of  the  author ;  we  shall  only  answer  his  citations,  and  we  trust  when 
our  readers  see  them  exposed  by  the  bright  light  of  Truth,  they  will 
understand  our  reason  for  passing  by  his  opinions  without  any  ob¬ 
servation  here. 
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In  the  case  of  Dartmouth  College  v.  Woodward,  4  Wheaton,  629, 
(the  subject  of  Divorce  having  been  mentioned,  in  illustration  of  his 
argument,  by  Mr.  Holmes,  for  the  defendant  in  error,)  C.  J.  Mar¬ 
shall  said : — “That  the  framers  of  the  constitution  (of  the  U.  S.) 
did  not  intend  to  restrain  the  States  in  the  regulation  of  their  civil 
institutions,  adopted  for  internal  government,  and  that  the  instrument 
they  have  given  us,  is  not  to  he  so  construed,  may  be  admitted. 
The  provision  of  the  constitution  never  has  been  understood  to  em¬ 
brace  other  contracts  than  those  which  respect  property,  or  some 
object  of  value ,  and  confer  rights  which  may  be  asserted  in  a  court 
of  justice.  It  has  never  been  understood  to  restrict  the  general 
right  of  the  legislature  to  legislate  on  the  subject  of  divorces.” 
(Mark  what  follows.)  “Those  acts”  (what  acts?  Acts  of  the 
Legislature.)  “  Enable  some  tribunal,”  (what  is  meant  by  “  some 
tribunal?”  Some  court)  “not  to  impair  a  marriage  contract,  but  to 
liberate  one  of  the  parties  because  it  has  been  broken  by  the  other.” 

We  do  not  know  where  “  the  elaborate  opinion  ”  of  the  Supreme 
Judicial  Court  of  Maine  was  procured  from,  but,  this  we  do  know — 
the  Legislature  of  Maine,  by  concurrent  resolution,  declared,  that 
to  dissolve  the  marriage  contract  was  rightfully  a  judicial  and  not  a 
legislative  power.  (2  Kent’s  Com.  p.  106.  note  a.) 

Chancellor  Kent  has  been  misrepresented.  “  After  reviewing  the 
whole  ground  ”  he  does  not  recognize  the  general  power :  (of  the 
Legislature  to  grant  divorces)  on  the  contrary,  he  says : — “  The 
question  of  divorce  involves  investigations  which  are  properly  of  a 
judicial  nature,  and  the  jurisdiction  over  divorces  ought  to  be  con¬ 
fined  exclusively  to  the  judicial  tribunals,  under  the  limitations  to 
be  prescribed  by  law.”  (2  Kent’s  Com.  p.  105-106.) 

Judge  Story  does  not  add  his  authority  and  say,  in  the  general 
manner  represented: — “Divorces  can  be  pronounced  by  the  Legis- 
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lature,  for  such  causes  as  in  its  wisdom  it  may  choose  from  time  to 
time  to  allow.” 

After  speaking  of  the  diversity  of  principle  and  practice  in  Amer¬ 
ica  in  divorces,  he  draws  a  comparison  and  says  : — “  In  some  states , 
as  in  Massachusetts  and  New  York,  divorces  are  grantable  by  judi¬ 
cial  tribunals  for  the  cause  of  adultery.  In  other  states  divorces  are 
grantable  judicially  for  causes  of  far  inferior  grossness  and  enormity 
approaching  sometimes  almost  to  frivolousness.  In  other  states  di¬ 
vorces  can  be  pronounced  by  the  legislature  only,  and  for  such 
causes,  as  in  its  wisdom  it  may  choose  from  time  to  time  to  allow. 
(Story  on  Conflict  of  Laws,  p.  170,  sect.  202.) 

It  is  true  that  in  Scotland  the  courts  have  exercised  a  very  plenary 
power  in  these  cases,  and  it  strikes  us  as  being  somewhat  suicidal, 
that  one  who  is  arguing  in  support  of  the  exercise  of  this  power  by 
the  Legislature,  should  refer  us  to  anything  calculated  (as  this  refer- 
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ence  to  the  Scotian  custom  certainly  is)  to  operate  against  himself. 

The  case  of  Greene  v.  Greene,  11  Pickering  (Mass.  Rep.)  p.  410, 
is  not  “  in  all  its  material  features,  analagous  to  the  application  of 
Mr.  Forrest,”  and  does  not  “fully  sustain  the  jurisdiction  prayed 
for  in  the  present  (Forrest’s)  case.”  The  only  similarity  in  the 
cases  is  as  to  the  question  of  domicil.  The  precedent  established 
in  Greene  v.  Greene,  does  no  more  sustain  “  the  jurisdiction  prayed 
for  ”  in  Mr.  Forrest’s  case,  than  does  the  opinion  of  his  advocate ,  his 
Pamphleteer,  whose  mind’s  eye,  during  all  the  time  he  was  writing 
appears  to  have  been  labouring  under  a  strabismus. 

Without  having  reference  to  Dorsey  v.  Dorsey,  7  Watts,  34  9, 
every  lawyer  in  Pennsylvania  knows  that  the  courts  of  his  state,  in 
a  cause  like  the  present,  (Forrest’s)  have  no  jurisdiction.  And  it 
does  not,  appear  to  the  bar  that  “  the  Legislature  have  the  power  to 
grant  the  divorce,”  nor  does  our  opponent  succeed  after  all  his  re¬ 
ferences  to  the  pages  and  volumes  of  Reports  and  Commentaries, 
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and  his/a/se  quotations  therefrom,  in  showing  the  existence  of  any 
such  power  —  far  from  it !  In  his  effort  to  do  so,  he  has  signally 
failed  ! 

It  is  rather  remarkable  that,  after  making  such  an  effort ,  he  did 
not  tell  us  what  our  Judges ,  and  our  Courts ,  have  had  to  say  upon 
the  constitutional  power  of  the  legislature  to  grant  a  divorce  in  a  case 
like  Mr.  Forrest’s.  He  could  not  find,  and  we  challenge  him  to 
produce,  a  single  decision  of  the  Supreme  Court  of  Pennsylvania, 
establishing  a  precedent  for  the  granting  of  the  application  in  this 
case,  by  “  the  powers  that  be  ” — at  Harrisburg. 

Here  is  the  only  part  of  our  Constitution  that  refers  to  the  subject. 
Under  it  the  Legislature  have  no  power  to  decree  the  divorce,  though 
an  Act  may  be  passed  by  that  body  giving  the  Court  of  Common 
Pleas  of  this  City  and  County  special  jurisdiction  in  the  matter : 

Art.  I,  Sec.  XIV.  The  Legislature  shall  not  have  power  to  enact 
laws  annulling  the  contract  of  marriage  in  any  case ,  where ,  by  law , 
the  courts  of  this  Commonwealth  are,  or  may  hereafter  be,  empow¬ 
ered  to  decree  a  divorce. 

Philadelphia ,  April  11,  1850. 
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